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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  26^3 

Employer  Liability  for  Single  Employer 
Plan  Termination*;  Rule*  Pertaining  to 
Withdrawal*  From  and  Termination*  of 
Plan*  to  Which  More  Than  One 
Employer  Contributes  Other  Than 
Multiemployer  Plan* 

aoency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

summary:  This  regulation  prescribes  the 
rules  for  the  determination  and  payment 
of  employer  liability  under  Sections  4062 
and  4067  of  the  Employee  Retirement 
Income  Security  Act  of  1974.  as 
amended.  In  addition,  portions  of  this 
regulation  are  also  applicable  to  the 
determination  and  payment  of  liability 
under  Sections  4063  and  4064.  which 
pertain  to  plans  to  which  more  than  one 
employer  contributes  other  than 
multiemployer  plans. 

Section  4062  imposes  liability  on  an 
employer  who  maintains  a  single 
employer  deRned  benefit  pension  plan 
that  terminates  without  sufficient  assets 
to  pay  the  bfenefits  guaranteed  by  the 
Pension  Benefit  Guaranty  Corporation. 
The  liability  is  equal  to  the  amount  by 
which  the  value  of  the  plan’s  guaranteed 
beneRts  exceed  plan  assets  at  the  date 
of  plan  termination,  not  to  exceed  30%  of 
the  employer's  net  worth.  This 
regulation  sets  forth  the  method  by 
which  PBGC  will  determine  an 
employer’s  net  worth  and  the  rules  for 
payment  of  the  employer’s  liability, 
including  provisions  for  deferred 
payment  of  the  liability.  The  effect  of 
this  regulation  is  to  provide  needed 
guidance  with  respect  to  the  calculation 
and  payment  of  an  employer’s  statutory 
liability. 

EFFECTIVE  DATE:  This  part  is  effective 
March  1. 1981.  The  effective  date  of  all 
record-keeping  and  reporting 
requirements  of  this  regulation  is  stayed 
beyond  the  March  1, 1981  effective  date 
of  this  regulation  unless,  prior  to  such 
date,  PBGC  receives  approval  of  the 
Office  of  Management  and  Budget,  as 
required  under  44  USC,  Chapter  35. 
Upon  receipt  of  0MB  approval,  PBGC 
will  publish  announcement  of  that 
approval,  or  of  any  modiRcations  to 
meet  0MB  requirements,  and  these 
record-keeping  and  reporting 
requirements  will  become  effective  on 
the  later  of  March  1, 1981  or  the 
publication  of  such  announcement. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Weingarten,  Special  Counsel, 
OfRce  of  the  General  Counsel,  Pension 


BeneRt  Guaranty  Corporation,  2020  K 
Street,  N.W.,  Washington,  D.C.  20006, 
(202)  254-3010. 

SUPPLEMENTARY  INFORMATION:  On  May 
23, 1980,  the  Pension  BeneRt  Guaranty 
Corporation  (“PBGC”)  published  a 
proposed  regulation  on  Employer 
Liability  for  a  Single  Employer  Plan 
Termination  (45  FR  34899).  A  number  of 
comments  were  received  on  the 
proposal.  These  comments  have  been 
reviewed  by  PBGC,  and  PBGC  has 
decided  to  make  several  of  the  changes 
recommended.  In  addition,  PBGC  has 
made  a  few  changes  in  the  regulation  to 
eliminate  ambiguities  it  found  in  the 
proposal.  Finally,  PBGC  has  added 
provisions,  consistent  with  several  of 
the  public  comments,  addressing  two 
issues  that  were  purposely  left  open  in 
the  proposal,  i.e.  rules  deling  with 
improper  transfers  of  employer  assets 
and  with  the  treatment  of  personal 
assets  in  partnerships  and  sole 
proprietorships.  A  full  discussion  of  the 
comments  received  and  the  changes 
made  in  the  Rnal  regulation  follows. 

Purpose  and  Scope 

The  proposed  regulation  was  unclear 
as  to  which  plans  will  be  subject  to  this 
regiilation,  and  several  of  the  comments 
received  reflected  this  uncertainty.  To 
correct  this  problem.  $  2613.1  has  been 
revised  to  provide  in  paragraph  (b)  that 
this  regulation  will  apply  to  any 
terminating  single  employer  plan  for 
which  either  1)  a  Notice  of  Intent  to 
Terminate  is  Rled  or  2)  an  action  is 
Gommenced  by  PBGC  under  SecticHi 
4042  of  ERISA  to  terminate  the  plan,  on 
or  after  the  effective  date  of  the 
regulation.  ’This  regulation  will  be 
effective  30  days  affer  publication  in  the 
Federal  Register.  Thus,  the  regulation 
will  not  apply  to  plan  terminations  that 
have  been  initiated,  as  described  in  the 
preceding  sentence,  before  its  effective 
date. 

This  rule  should  alleviate  the  concern 
expressed  in  several  comments  that  an 
employer  who  sponsors  a  plan  that  is  in 
the  process  of  being  terminated  when 
the  regulation  is  issued,  suddenly  might 
Rnd  itself  being  assessed  interest  on  its 
liability.  The  payment  and  interest  rules 
for  such  plans  are  set  forth  in  a  notice 
PBGC  is  publishing  today  in  the  Federal 
Register.  Under  the  notice,  employer 
liability  for  a  plan  for  which  the 
termination  notice  is  Rled  before  the 
effective  date  of  this  regulation  and  with 
respect  to  which  PBGC  has  not  issued  a 
request  letter  for  the  liability,  is  due  on 
the  later  of  1)  30  days  after  publication 
of  this  regulation  or  2)  the  date  of  plan 
termination.  If  employer  liability  is  not 
paid  by  the  due  date,  interest  will  be 


imposed  from  the  day  after  the  due  date, 
just  as  with  plans  covered  by  this 
regulation. 

Another  change  has  been  made  in 
9  2613.1  to  reflect  the  recent  enactment 
of  the  Multiemployer  Pension  Plan 
Amendments  Act  of  1980  (“MPPAA”). 

As  explained  in  the  preamble  to  the 
proposed  regulation,  certain  provisions 
of  this  regulation  will  apply  to  cases 
arising  under  Sections  4063  and  4064  of 
ERISA,  which  deal  with  plans  to  which 
more  than  one  employer  contributes. 
SpeciRcally  these  provisions  are  those 
which  implement  the  statutory  rules 
common  both  to  the  cases  under 
Sections  4063  and  4064,  and  to  cases 
under  Section  4062,  and  they  include,  for, 
example:  §  2613.4,  Determination  of  Net 
Worth;  §  2613.7(c),  establishing  the 
interest  rate  for  late  payment  of  the 
liability;  and  §  2613.8,  Deferred  Payment 
of  Employer  Liability.  SpeciRc  time 
limits  witiiin  the  regulation  generally 
would  not  be  applicable  to  cases  arising 
under  Sections  4063  and  4064. 

Because  the  MPPAA  creates  a  new 
pension  plan  insurance  system  for 
multiemployer  plans.  Sections  4063  and 
4064  of  ^ISA  no  longer  apply  to 
mulitemployer  plans  covered  under  the 
MPPAA.  Accordingly,  §  2613.1  has  been 
revised  to  state  that  Sections  4063  and 
4064  and  the  provisions  of  this 
regulation  that  apply  to  cases  arising 
under  those  sections  apply  only  to  plans 
to  which  more  than  one  employer 
contributes  other  than  multiemployer 
plans  as  defined  in  Section  4001(a)(3)  of 
ERISA,  as  amended  by  Section  402(a)(1) 
of  the  MPPAA. 

With  regard  to  the  applicability  of  this 
regulation,  one  more  change  made  by 
the  MPPAA  must  be  noted.  Section 
402(a)(1)  of  the  MPPAA  adds  a  new 
section  4001(c)(2)  to  FJUSA  containing  a 
definition  of  “single-employer  plan’’ 
(emphasis  added.)  This  term  is  defined 
as  “any  plan  which  is  not  a 
multiemployer  plan."  Thus,  this  new 
term  “single-employer  plan"  includes 
both  plans  to  which  only  one  employer 
(as  defined  in  ERISA  Section  4001(b)) 
contributes  and  plans  to  which  more 
than  one  employer  contributes  that  are 
not  multiemployer  plans.  While  Section 
4062,  as  amended,  applies  to  both  types 
of  plans,  for  the  purposes  of  this 
regulation  it  is  necessary  to  distinguish 
between  the  two. 

This  distinction  is  necessary  because 
Section  4062  sets  forth  the  entire  rule  for 
the  computation  of  liability  with  respect 
to  a  plan  to  which  only  one  employer 
contributes,  but  for  other  non¬ 
multiemployer  plans,  it  only  contains 
part  of  the  UabUity  formula.  That  is,  for 
plans  to  which  more  than  one  employer 
contributes,  after  determining  the 
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Section  4062  liability,  that  liability  must 
be  allocated  to  the  affected  employers 
pursuant  to  Section  4063  (in  the  case  of 
a  substantial  employer  withdrawal)  or 
Section  4064  (in  the  case  of  a  plan 
termination).  While  this  regulation  fully 
deals  with  Section  4062,  it  does  not  deal 
with  the  liability  computations  under 
Sections  4063  and  4064.  For  this  reason, 
this  regulation  does  not  use  the  new 
statutory  term  “single-employer  plan”. 
Rather,  it  continues  the  use  of  the  terms 
“single  employer  plan",  defined  in 
S  2613.2  as  a  plan  to  which  one 
employer  contributes,  and  “plan  to 
which  more  than  one  employer 
contributes". 

The  final  point  with  regard  to  the 
applicability  of  this  regulation  involves 
the  special  transition  rule  in  MPPAA 
Section  402(a)(1)  for  plans  that  were  not 
“multiemployer  plans"  under  the 
original  definition  in  Section  4001(a)(3) 
of  ERISA  but  which  will  be  under  the 
new  deRnition.  The  rule  provides  that 
for  such  plans,  the  new  deflnition  does 
not  apply  until  the  first  day  of  the  first 
plan  year  beginning  after  enactment  of 
the  MPPAA.  Thus,  a  plan  which  will  be 
changing  bom  non-multiemployer  plan 
status  to  multiemployer  plan  status  as  a 
result  of  the  changed  deflnition,  will  not 
be  a  multiemployer  plan  under  the 
MPPAA  and  will  therefore  continue  to 
be  subject  to  Sections  4063  and  4064 
until  the  beginning  of  its  first  plan  year 
commencing  on  or  after  September  26, 
1980. 

Definitions 

.  In  general,  employer  liability  is  equal 
to  the  lesser  of  the  plan  asset 
insufficiency  or  30%  of  the  employer’s 
net  worth.  One  comment  questioned 
whether  there  would  be  any  liability  if  a 
plan  were  sufficient  at  PBGC’s  rates  but 
insufficient  at  the  rates  charged  by 
private  insurers.  For  a  trusteed  plan, 
beneflts  are  valued  at  PBGC’s  rates  in 
order  to  determine  whether  there  is  a 
plan  asset  insufficiency  and  thus 
employer  liability.  It  is  possible  for  a 
trusteed  plan  to  be  “sufficient”  at 
PBGC’s  rates  although  it  would  be 
insufficient  at  the  rates  charged  by 
private  insurers. 

It  Is  also  possible  for  a  plan  to  be  able 
to  close  out  in  the  private  market, 
although  it  would  not  be  “sufficient”  at 
PBGC’s  rates.  The  deflnition  of  “plan 
asset  insufficiency”  in  §  2613.2  has  been 
modified  to  reflect  the  fact  that  a  Notice 
of  Sufficiency  may  be  issued  in  such 
circumstances,  in  accordance  with 
PBGC's  flnal  regulation  on  determining 
plan  sufficiency  being  issued  today. 
Section  2613.2  states  that  there  is  no 
plan  asset  insufficiency  for  a  plan  that 
closes  out  under  a  Notice  of  Sufficiency. 


Minor  changes  have  been  made  in  the 
deflnitions  of  “net  worth”  and  “net 
worth  record  date”  to  conform  with 
language  changes  made  in  {  2613.4, 
Determination  of  Net  Worth.  The 
purpose  of  these  changes  is  to  clarify 
that  the  determination  of  net  worth  is 
not  made  at  the  discretion  of  PBGC.  This 
issue  is  discussed  in  greater  detail  under 
the  section  in  this  preamble  on 
Determination  of  Net  Worth. 

Finally,  the  deflnition  of  "plan  yesir” 
has  been  deleted  because  that  term  is 
not  used  in  this  regulation. 

Amount  of  Employer  Liability 

A  number  of  comments  objected  to 
the  rule  in  $  2613.3(b)  that  an  employer 
must  assert  the  net  worth  limitation 
within  30  days  after  the  establishment  of 
the  date  of  plan  termination.  These 
comments  pointed  out  that  this  deadline 
might  occur  before  the  plan  or  the  PBGC 
has  calculated  a  flnal  flgure  for  the  plan 
asset  insufficiency  (“PAI”)  and  that,  in 
general,  30  days  was  an  inadequate 
amount  of  time  for  the  employer  to  be 
able  to  determine  whether  to  assert  the 
net  worth  limitation. 

While  it  is  true  that  this  time  limit 
might  expire  before  the  employer  has  a 
precise  flgure  for  the  PAL  it  does  not 
follow  that  the  30-day  time  limit  should 
be  extended.  First  of  all,  it  is  important 
to  note  that  under  the  PBGC’s  new 
system  of  issuing  the  interest  rates  used 
to  value  plan  beneflts  on  a  prospective 
basis,  the  employer  normally  will  have 
available  all  the  information  needed  to 
calculate  PAI  prior  to  submission  of  the 
Notice  of  Intent  to  Terminate.  Moreover, 
the  employer  does  not  need  to  know  the 
exact  PAI  in  order  to  decide  whether  to 
assert  the  limitation.  The  employer  can 
make  a  reasonable  judgment  whether  its 
net  worth  will  limit  its  liability  by  using 
estimates  of  PAI  and  net  worth. 

Contrary  to  the  assertion  made  in  one 
comment  PBGC  does  not  believe  that 
having  to  use  estimated  figures  for  this 
purpose  will  result  in  numerous 
frivolous  assertions  of  the  net  worth 
limitation. 

Finally,  it  must  be  kept  in  mind  that 
the  30-day  period  for  asserting  the  net 
worth  limitation  runs  flom  the  date  of 
establishment  of  the  date  of  termination, 
and  not  &t)m  the  termination  date  itself. 
To  emphasize  this  poinL  a  sentence  has 
been  added  to  {  2613.3(b)  stating  when 
the  termination  date  is  “established.”  It 
provides  that  the  termination  date  is 
established  either  upon  the  execution  of 
the  trusteeship  agreement  or  upon  the 
issuance  of  a  court  order  terminating  a 
plan.  'Tltis  typically  will  not  occur  until 
some  weeks  after  PBGC  has  received  a 
Notice  of  Intent  to  Terminate  a  plan.  (In 
the  past,  trusteeship  agreements 


generally  have  not  been  entered  into  in 
fewer  than  90  days  after  receipt  by 
PBGC  of  the  Notice  of  Intent  to 
Terminate.) 

Another  comment  contended  that 
there  is  no  statutory  basis  for  requiring 
an  employer  to  assert  and  demonstrate 
the  net  worth  limitation;  that  “(t)he  30% 
limit  is  absolute  in  the  statute.”  The 
PBGC  agrees  with  the  general 
proposition  that  the  30  percent  limit  is  a 
statutory  requirement  which  we  cannot 
abrogate.  This  is  neither  the  intent  nor 
the  eflect  of  the  reflation,  and  S  2613.3 
has  been  revised  slightly  to  clarify  this. 

Under  the  revised  f  2613.3(a), 
employer  liability  is  equal  to  the  lesser 
of  the  plan  asset  insufficiency,  or  30%  of 
the  employer’s  net  worth  as  determined 
under  this  part  However,  as  provided  in 
paragraph  (c)  of  that  section,  if  the 
employer  fails  to  assert  that  its  net 
worth  is  limiting  and  to  demonstrate  the 
net  worth  limitation,  PBGC  will  compute 
the  liability  without  regard  to  the  net 
worth  of  the  employer. 

This  scheme  is  an  operational  rule 
designed  to  alleviate  a  problem  that  in 
the  past  has  impeded  PBGC’s  ability  to 
process  employer  liability  cases.  The 
PBGC  is  unable  to  determine  net  worth 
without  the  employer  first  providing 
PBGC  with  the  financial  and  other 
business  information  necessary  to  make 
that  determination.  Under  the  rule,  when 
an  employer  does  not  furnish  the 
requisite  information  in  a  timely  fashion, 
the  PBGC  may  continue  to  process  the 
case  by  computing  the  liability  on  the 
basis  of  the  information  it  has,  i.e.  the 
plan  asset  insufficiency.  This  rule  does 
■  not  create  any  presumptions  with 
respect  to  the  net  worth  limitation,  nor 
does  it  change  the  statutorily-imposed 
burdens  of  production  and/or  proof. 

Moreover,  TOGC  flnds  that  this  rule  is 
consistent  with  the  regulatory  scheme 
envisioned  by  the  Congress.  If  an 
employer  could,  by  withholding 
information,  frustrate  PBGCs  ability  to 
calculate  net  worth  and  thereby  prevent 
PBGC  fltim  assessing  employer  liability, 
there  would  seem  to  be  little  sense  in 
Congress’  having  given  PBGC  an 
automatic  lien  for  the  liability  under 
Section  4068.  That  is,  the  lien  provision 
clearly  contemplates  that  raCC  can 
assert  employer  liability  without  first 
having  to  go  to  court. 

Finally,  where  an  employer  has  failed 
to  assert  or  demonstrate  the  limitation 
and  therefore  PBGC  has  computed  the 
liability  based  on  the  PAL  the  employer 
is  still  free  to  raise  the  net  worth  issue  in 
an  administrative  appeal.  As  provided 
in  S  2613.9(a),  PBGC’s  assessment  of 
employer  liability  is  subject  to  appeal 
under  PBGCs  regulation  on 
administrative  review  of  agency  action 
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(29  CFR,  Part  2618).  except  under  the 
limited  circumstances  described  in 
S  2613.9(c).  The  fact  that  the  employer 
failed  to  pursue  the  net  worth  issue 
originally  would  not  bar  the  employer 
from  raising  this  issue  on  appeal.  If  at 
that  time  the  employer  demonstrated  the 
limitation,  PBGC  would  then  compute 
the  net  worth  and  the  assessment  of 
liability  would  be  modified  accordingly. 

Determination  of  Net  Worth 

Several  comments  objected  to  the 
definition  of  net  worth  and  the  method 
of  determining  it,  as  set  forth  in  the 
proposed  regulation  at  §  2613.4.  Many  of 
these  objections  reflect  a 
misunderstanding  of  the  intent  of  the 
rules,  Accordingly,  several  changes  have 
been  made  in  S  2613.4  to  clarify  these 
rules. 

PBGC  agrees  with  the  comments  that 
stated  that  Section  4062  of  ERISA  does 
not  give  PBGC  “unfettered  discretion  in 
arriving  at  an  employer’s  net  worth.” 
Rather,  the  statute  gives  PBGC 
discretion  to  determine  the  "basis  (that) 
best  reflects  ...  the  current  status  of 
the  employer’s  operations  and 
prospects”  (Section  4062(c));  or  as  stated 
in  one  of  the  comments,  “PBGC  has 
been  entrusted  with  the  selection  of  the 
basis  that  best  reflects  net  worth.”  The 
language  in  paragraphs  (a)  and  (c)  of 
§  2613.4  has  been  modified  slightly  to 
reflect  this  statutory  prescription  more 
clearly.  In  exercising  its  discretion, 

PBGC  has  determined  that  the  basis  that 
best  reflects  net  worth  is  the  “fair 
market  value.”  For  the  reasons  stated  in 
the  preamble  to  the  proposed  regulation, 
PBGC  finds  that  fair  market  value  is  a 
better  measure  of  “the  current  status  of 
the  employer’s  operations  and 
prospects"  than  is  book  value.  ’This 
determination  is  set  forth  in  §  2613.4(a). 

The  factors  listed  in  §  2613.4(c)  do  not 
constitute,  either  singly  or  in  the 
aggregate,  the  PBGCs  deRnition  of  net 
worth.  Rather,  since  factors  (1)  through 
(8),  singly  or  in  combination,  are 
indicative  of  fair  market  value  in  many 
situations,  PBGC  will  consider  them,  to 
the  extent  relevant  to  an  employer  or 
any  part  of  its  operations,  in  arriving  at 
the  fair  market  value  of  that  employer. 
Factor  (9)  reflects  the  fact  that  fair 
market  value  may  not  be  determinable 
in  every  case  simply  by  application  of 
the  other  factors.  In  such  a  case,  PBGC 
will  state  the  basis  for  its  fair  market 
value  determination.  (See  discussion  of 
factor  (9)  below.) 

Several  comments  dealt  with 
particular  factors  listed  in  §  2613.4(c). 
While  it  is  true,  as  suggested  by  one  of 
the  comments,  that  the  value  of  the 
employer’s  common  stock  often 
provides  an  accurate  measure  of  the 


employer’s  net  worth  or  fair  market 
value,  this  cannot  be  the  only  measure 
of  net  worth.  This  is  true  for  two 
reasons.  First,  the  universe  of  employers 
for  whom  PBGC  must  determine  a  net 
worth  includes  many  employers  that  are 
not  corporations  wi^  publicly-traded 
stock;  a  signlRcant  number  of  the 
employers  who  terminate  insufficient 
plans  are  closely-held  corporations. 
Second,  for  the  vast  majority  of  the 
other  employers  on  whom  PBGC  must 
perform  a  valuation,  the  common  stock 
is  either  thinly-traded  or  is  a  speculative 
issue.  In  either  case,  the  value  of  the 
stock  is  seldom  indicative  of  the  true 
value  of  the  employer. 

Another  comment  stated  that 
S  2613.4(c)(8)  should  be  modified  to 
provide  that  this  factor  (the  equity 
assumed  in  a  plan  of  reorganization  in  a 
Chapter  11  Bankruptcy  C^e 
preceeding)  will  be  applicable  only 
when  the  plan  of  reorganization  has 
been  approved  prior  to  the  date  of  plan 
termination.  The  comment  reasons  that 
prior  to  approval  of  a  plan  of 
reorganization,  the  employer  would 
typically  have  a  negative  net  worth;  that 
its  positive  net  woi^  after  approval  of 
the  plan  results  bom  the  creditors' 
subrogation  of  their  debt;  and  that  to 
allow  PBGC  to  use  this  positive  net 
worth  when  it  arises  after  the  date  of 
termination  gives  the  PBGC  an  unfair 
advantage  over  other  creditors. 

PBGC  does  not  agree  with  the 
assertion  implicit  in  the  comment  that 
for  net  worth  valuation  purposes,  the 
employer  must  be  considered  to  have  a 
negative  net  worth  before  the  plan  is 
approved.  PBGC  takes  the  position  that 
in  cases  where  the  plan  of 
reorganization  is  not  approved  until 
after  the  date  of  termination,  there  may 
nevertheless  be  a  positive  net  worth  as 
of  the  date  of  termination  if,  on  that 
date,  the  employer  could  be  viewed  as  a 
going  concern.  When  this  is  the  case,  the 
valuation  process  involves-placing  a 
value  on  those  portions  of  the  business 
expected  to  continue  as  a  going  concern 
and  adjusting  that  value  for  such  factors 
as  gains  or  losses  to  be  incurred  in  the 
disposition  of  other  operations, 
bankruptcy  expenses,  the  difficulty  in 
getting  credit,  and  the  uncertainties  of 
operating  in  Chapter  11,  including 
possible  rejection  of  the  plan  of 
reorganization. 

Under  this  view,  dien,  whether 
approval  of  the  plan  of  reorganization 
occurs  before  or  after  the  date  of 
termination,  or,  indeed,  whether  there  is 
even  a  plan  in  existence  before  that 
date,  is  irrelevant  to  the  issue  of 
whether  PBGC  may  use  the 
reorganization  as  a  factor  in  determining 


the  fair  market  value  of  the  employer. 

The  timing  of  the  approval  of  the  plan  of 
reorganization  is  only  important  insofar 
as  it  bears  on  the  probative  value  of  this 
factor,  if  the  plan  has  been  approved 
prior  to  the  termination  date,  the  value 
of  the  employer  can  be  ascertained  more 
precisely.  When  a  plan  of  reorganization 
has  not  yet  been  developed,  TOGC 
would  look  to  the  other  factors  and 
make  appropriate  adjustments  to  reflect 
that  the  employer  has  at  least  begun  the 
reorganization  process. 

Finally,  it  should  be  noted  that  PBGC 
does  not  agree  with  the  assertion  in  the 
comment  that  an  employer  may  have  a 
negative  net  worth  for  purposes  of  net 
worth  valuation/employer  liabttty.  An 
employer,  whether  a  single  trade  or 
business  or  a  controlled  group  of  trades 
or  businesses,  may  have  a  net  worth  of 
zero,  but  not  a  negative  net  worth.  In  the 
case  of  a  controlled  group  of  trades  or 
businesses,  the  negative  value  of  one  of 
the  businesses  does  not  normally 
decrease  the  value  of  the  other 
businesses.  Rather,  in  such  a  case,  the 
net  worth  of  the  first  would  be  valued  at 
zero  in  order  to  determine  the  net  worth 
of  the  controlled  group. 

Another  comment  on  the  factors  in 
S  2613.4(c)  objected  that  the  last  factor — 
"any  other  factor  relevant  in 
determining  the  employer’s  net  worth” — 
is  open-ended  and  stated  that  it  “should 
be  limited  by  an  objective  standard”. 
PBGC  believes  that  this  standard  must 
be  left  broad  because  of  the  great 
variety  of  circumstances  presented  by 
the  different  cases  PBGC  faces. 
Moreover,  the  relevancy  standard  is  a 
common  one,  which  the  judiciary  is 
accustomed  to  applying.  Thus,  in  a  very 
real  sense,  it  limits  the  facts  that  may  be 
considered  by  PBGC  in  determining  an 
employer’s  net  worth. 

A  final  comment  suggested  that  the 
effect  of  inflation  on  net  worth  should 
be  included  in  the  list  of  valuation 
factors.  PBGC  does  not  believe  it  is 
necessary  to  list  this  factor  separately, 
because  it  is  reflected  implicifiy  in  the 
enumerated  factors,  particularly  in 
paragraph  (c)(4) — ^price/eamings  ratios 
and  prices  of  stocks  of  similar  trades  or 
businesses. 

In  the  preamble  to  the  proposed 
regulation,  PBGC  requested  the  public’s 
views  on  whether  and  under  what 
circumstances  it  should  include  the 
personal  assets  and  liabilites  of  general 
partners  or  sole  proprietors  in 
determining  the  net  worth  of  a 
partnership  or  sole  proprietorship.  (It  is 
clear,  as  was  noted  in  die  preamble,  that 
PBGC  can  look  to  such  assets  to  satisfy 
the  liability  once  it  has  been  assessed.) 
All  the  comments  received  on  this  point 
were  in  agreement  that  PBGC  shoidd 
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look  to  personal  assets  only  when  there 
has  been  an  attempt  to  disguise 
business  assets  as  personal  assets  or 
when  assets  have  been  siphoned  out  of 
the  business  in  an  attempt  to  avoid 
employer  liability.  Accoidingly,  the 
comments  suggested  that  this  issue  be 
dealt  with  under  the  provision  of  the 
regulation  or  improper  transfers 
(S  2613.4(d)  of  the  final  regulation).  The 
PBGC  has  adopted  these  comments.  . 

The  Hnal  regulation  contains  a  new 
paragraph  (b)  in  S  2613.4  specifically 
addressing  the  treatment  of  personal 
assets  and  liabilities  in  the  valuation  of 
partnerships  and  sole  proprietorships. 
(Of  course,  the  general  valuation  rule  in 
paragraph  (a)  and  the  factors  in 
paragraph  (cj  of  S  2613.4  apply  to  the 
valuation  of  these  business  entities,  as 
well  as  to  the  valuation  of  corporate 
entities.)  Section  2613.4(b)  provides  that 
the  net  worth  of  a  partnership  or  sole 
proprietorship  does  not  include  personal 
assets  or  liabilities,  except  for  assets 
found  to  have  been  improperly 
transferred  from  the  business,  pursuant 
to  S  2613.4(d).  Further,  it  defines 
“personal  assets"  as  assets  that  are  not 
used  in  the  business  or  that  do  not 
produce  income  to  the  business.  In  this 
connection,  it  should  be  noted  that 
although  a  partner  or  sole  proprietor 
may  own  assets  that  are  not  included  in 
the  valuation  of  a  particular  trade  or 
business  under  this  test,  those  assets 
may  themselves  constitute  a  trade  or 
business.  In  that  event,  if  the  common- 
control  tests  under  Internal  Revenue 
Code  Section  414(c)  and  the  regulations 
thereunder  are  met,  the  second  trade  or 
business  would  be  included  in  the 
determination  of  the  employer’s  net 
worth. 

One  of  the  conunents  addressing  this 
issue  suggested  that  “to  protect  the 
conHdentiality  of  personal  financial 
information,  information  with  respect  to 
[personal]  assets  should  not  generally 
be  required  to  be  filed  with  PBGC.” 
PBGC  finds  merit  in  the  commenter's 
concern  for  confidentiality,  but  the 
suggested  approach  would  imduly — and 
unnecessarily — weaken  administration 
of  PBGC’s  net  worth  valuation  function. 
PBGC  recognizes  its  obligation  to 
protect  confidential  financial 
information  and  has  taken  steps  to 
guard  against  the  improper  disclosure  of 
any  such  information  in  its  possession. 
But  if  it  did  not  receive  information 
covering  personal  assets,  PBGC  often 
would  not  be  able  to  tell  whether  such 
assets  should  be  included  in  the  net 
worth  valuation  under  the  rules 
discussed  above.  'Therefore,  PBGC 
reserves  the  right  to  require  the 
submission  of  information  dealing  with 


personal  assets  pursuant  to  $  2613.6(b) 
of  the  regulation.  (In  some  situations, 
such  information  may  be  included  in  the 
net  worth  information  required  to  be 
submitted  in  all  cases  under  §  2613.6(a).) 

Improper  Transfers 

In  the  preamble  to  the  proposed 
regulation,  the  PBGC  also  specifically 
requested  public  comment  on  how  it 
should  implement  its  authority  to 
include  in  the  net  worth  of  an  employer 
the  value  of  any  assets  transferred  by 
the  employer  that  the  PBGC  determines 
to  have  been  improperly  transferred 
under  the  circumstances  (ERISA  Section 
4062(c)(2)).  Few  comments  were 
received  on  this  issue.  However,  the 
comments  received  were  in  agreement 
that  some  definition  is  needed  of  what 
constitutes  an  improper  transfer. 

Further,  the  comments  noted  that 
because  of  the  difficulty  in  foreseeing  all 
the  kinds  of  transactions  that  might 
occur,  such  definition  must  necessarily 
be  broad.  One  of  the  comments  also 
suggested  requiring  submission  of 
various  data  on  asset  transfers  so  that 
PBGC  could  check  for  improper 
transfers. 

PBGC  has  reviewed  this  issue 
carefully  in  an  attempt  to  develop  a 
regulatory  scheme  that  will  serve  to 
protect  the  insurance  system  from  abuse 
and  will  also  be  fair  and  equitable. 

PBGC  has  endeavored  to  develop  an 
approach  that  will  enable  it  to  detect  the 
existence  of  improper  transfers  without 
having  to  conduct  time-consuming  and 
expensive  investigations  in  every  case, 
but  which  will  not  create  burdensome 
reporting  requirements  for  employers. 

To  this  end,  the  final  rule  incorporates 
the  suggestions  contained  in  one  of  the 
comments  with  respect  to  the  types  of 
transfers  that  will  constitute  an 
“improper  transfer’’under  the  regulation, 
but  rejects  that  conunent’s  suggestions 
with  respect  to  additional  reporting 
requirements.  Instead,  the  PBGC  has 
followed  one  of  the  other  comments, 
which  suggested  that  the  employer 
financial  statements  required  to  be 
submitted  as  part  of  the  net  worth 
information  should  be  adequate  in  most 
cases  to  alert  PBGC  to 'the  existence  of 
any  improper  transfers. 

Specifically,  {  2613.4(d)  of  the 
regulation  provides  that  ^e  employer’s 
net  worth  will  include  the  value  of  any 
assets  transferred  by  the  employer  if  the 
PBGC  determines  that  the  assets  were 
improperly  transferred  for  the  purpose, 
as  inferred  fivm  all  the  facts  and 
circumstances  of  the  case,  and  with  the 
efiect  of  avoiding  or  limiting  the 
employer’s  liability.  While  it  is  not 
possible  to  specifically  enumerate  all 
the  possible  types  of  “improper 


transfers",  S  2613.4(d)  does  provide  that 
“assets  improperly  transferred  include 
.  .  .  assets  .  .  .  transferred  for  less  than 
adequate  consideration  and  assets 
distributed  as  gifts,  capital  distributions 
and  stock  redemptions  inconsistent  with 
past  practices  of  the  employer.”  The 
word  “transfer”  covers  transactions  of 
any  kind,  including  sales,  pledges, 
leases,  gifts,  and  dividends. 

This  rule  does  not  require  specific 
proof  that  transfers  were  made  for  the 
purpose  of  avoiding  employer  liability. 
Obviously,  such  proof  would  be  difficult, 
if  not  impossible,  to  find  in  many  cases. 
Rather,  the  proscribed  purpose  may  be 
inferred  from  the  facts  and 
circumstances  of  the  case.  For  example, 
an  employer  may  be  systematically 
transferring  assets  out  of  of  its  business 
for  the  benefit  of  the  individuals 
controlling  the  employer  and  to  the 
detriment  of  all  the  employer’s  creditors. 
The  fact  that  the  employer  was 
attempting  to  remove  assets  from  the 
claims  of  its  creditors  would  normally 
cause  the  transfers  to  fall  within  the 
“purpose  ...  of  avoiding”  language  of 
S  2613.4(d),  despite  absence  of  evidence 
that  the  employer  acted  with  specific 
intent  to  avoid  its  statutory  liability  to 
PBGC.  To  come  within  this  provision, 
the  transfers  must,  in  fact,  lessen  the 
employer’s  liability:  if  the  transfers  do 
not  decrease  the  employer’s  liability,  the 
PBGC  is  not  concerned  with  them. 

Of  course,  many  legitimate  business 
transactions  may  have  the  efiect  of 
decreasing  the  net  worth  of  the 
business.  'The  PBGC  does  not  intend  to 
reach  these  transactions;  PBGC  will  not 
second-guess  the  wisdom  of  a  business 
transaction  that  turns  out  poorly  for  the 
employer.  Thus,  §  2613.4(d]  is  limited  to 
“improper  transfers”  and  includes 
within  that  term  transfers  of  assets  for 
less  than  fair  consideration  and  unusual 
(for  the  particular  employer]  gifts, 
capital  distributions,  and  stock 
redemptions.  Again,  the  PBGC’s  concern 
is  with  attempts  to  siphon  assets  fi:om  a 
business  to  the  benefit  of  the  individuals 
controlling  the  business  and/or  to  the 
detriment  of  PBGC. 

One  of  the  comments  suggested  that 
“PBGC  specifically  incorporate  the 
standards  used  under  the  Bankruptcy 
Act  ...  as  the  standard  to  be  used  to 
determine  whether  a  transfer  is 
improper.”  PBGC  has  not  adopted  this 
suggestion  because  the  Bankruptcy  Act 
standards  for  fraudulent  transfers  would 
be  too  limited  to  prevent  abuse  of  the 
plan  termination  insurance  system.  For 
example,  a  key  element  in  many  of  the 
Bankniptcy  Act  standards  is  that  the 
.  debtor  is  or  will  become  insolvent.  ’This 
standard  is  not  germane  to  the  purposes 
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of  the  improper  transfer  provision  under 
ERISA,  because  an  employer  could 
greatly  reduce  its  net  worth,  thereby 
avoiding  a  large  portion  of  its  liability  to 
PBGC  without  becoming  “insolvent"  as 
defined  under  the  Bankruptcy  Act. 

As  noted  above,  the  regulation  does 
not  require  the  submission  of  any  data 
specifically  pertaining  to  the  issue  of 
improper  transfers.  The  PBGC  will 
examine  the  employer  Hnancial 
statements  and  other  net  worth 
information  submitted  under  S  2613.6(a) 
for  evidence  of  any  improper  transfers. 

In  appropriate  cases  (for  instance, 
where  financial  statements  reveal  the 
possibility  of  improper  transfers),  the 
PBGC  may  require  the  submission  of 
additional  information  pursuant  to 
§  2613.6(b). 

Net  Worth  Record  Date  and  Submission 
of  Net  Worth  Information 

Section  2613.5  of  the  regulation 
provides  that  the  net  worth  record  date 
(the  date  as  of  which  net  worth  is 
determined)  will  normally  be  the  date  of 
plan  termination  established  under 
Section  4048  of  ERISA,  imless  the  PBGC 
establishes  an  earlier  net  worth  record 
date.  (Although  PBGC  retains  authority 
to  establish  an  earlier  net  worth  record 
date  at  any  point  in  a  termination 
proceeding,  the  agency  will  usually 
review  the  information  submitted 
pursuant  to  §  2613.6(a)  before  taking 
such  action.)  Two  comments  suggested 
that  the  regulation  should  contain 
standards  for  PBGC’s  exercise  of  this 
authority  to  set  an  earlier  date.  The 
PBGC  agrees  with  these  comments. 
Accordingly,  §  2613.5(b)  has  been 
revised  to  provide  that  PBGC  will 
exercise  this  authority  only  "to  prevent 
undue  loss  to  or  abuse  of  the  plan 
termination  insurance  system.”  The 
PBGC  expects  that  it  will  exercise  its 
authority  under  this  provision  very 
rarely. 

Similar  comments  were  also  made 
with  respect  to  the  time  limit  for 
submitting  tlie  net  worth  information 
and  the  PBGC’s  authority  to  shorten  that 
time  limit.  Under  §  2613.6(a),  the  net 
worth  information  listed  in  that 
paragraph  must  be  submitted  within  120 
days  after  the  establishment  of  the  date 
of  termination,  but  PBGC  reserves  the 
right  to  require  the  information  to  be 
submitted  earlier.  The  comments 
suggested  that  the  regulation  provide 
standards  for  when  PBGC  would 
exercise  this  authority.  The  PBGC 
agrees  and  has  adopted  the  standard  set 
forth  in  one  of  the  comments:  PBGC  will 
require  earlier  submission  of  the  net 
worth  information  “when  it  believes  its 
ability  to  obtain  information  or  payment 


of  the  employer  liability  is  in  jeopardy" 

(S  2613.6(a)). 

One  of  the  comments  also  objected 
that  the  120^ay  period  would  too 
short  in  many  cases  and  that  provision 
should  be  made  for  extending  that 
period.  PBGC  disagrees.  The  120  days 
runs  from  the  date  of  establishment  of 
the  plan  termination  date,  not,  as  the 
comment  states,  from  the  date  of 
termination.  As  explained  earlier  in  this 
preamble,  it  will  normally  be  some 
weeks  after  receipt  of  the  Notice  of 
Intent  to  Terminate  before  the  plan 
termination  date  is  established  under 
ERISA  Section  464a  Thus,  the  employer 
will  usually  have  160-180  days,  or  more, 
after  submitting  the  termination  notice 
to  submit  the  net  worth  information. 
PBGC  believes  this  time  ih  adequate. 

The  same  comment  also  objected  to 
the  fact  that  the  PBGC  might  exercise  its 
authority  to  set  an  earlier  net  worth 
record  date  after  the  submission  of  the 
net  worth  information,  and  that  this 
might  necessitate  the  submission  of 
more  data.  The  comment  suggested  that 
the  regulation  provide  that  the  net  worth 
information  need  not  be  submitted  until 
the  net  worth  record  date  is  established. 
'The  PBGC  is  unable  to  agree  with  this 
suggestion. 

As  noted  above,  the  general  rule  is 
that  the  net  worth  record  date  is  the 
date  of  plan  termination.  This  rule  will 
usually  apply;  in  the  great  majority  of 
cases  to  date,  the  PBGC  has  not  set  an 
earlier  date.  However,  in  those  cases 
where  the  PBGC  will  exercise  this 
authority,  it  will  usually  be  the  net 
worth  information  that  will  indicate  the 
need  to  set  an  earlier  date.  Until  it 
receives  the  net  worth  information, 

PBGC  typically  would  have  no 
information  indicating  a  potential  abuse 
of  the  insurance  system  and  thus  a  need 
to  establish  an  earlier  net  worth  record 
date.  Accordingly,  PBGC  must  reserve 
its  authority  to  establish  an  earlier  date 
at  any  time  during  a  termination 
proceeding. 

One  comment  was  received  that  dealt 
with  the  specific  items  of  information 
required  to  be  submitted  under 
§  2613.6(a).  That  comment  stated  that 
many  employers  will  not  have  all  of  the 
items  of  information,  e.g.  business  plans 
and  projected  earnings,  and  yet  the 
regulation  requires  their  submission. 
PBGC  recognizes  that  some  employers 
may  not  have  all  of  the  information 
listed  in  §  2613.6(a].  Nevertheless,  PBGC 
needs  such  information  as  business 
plans  and  projected  earnings  in  order  to 
determine  the  net  worth  of  the  employer. 
Moreover,  PBGC  does  not  believe  that  it 
will  be  very  diffrcult  for  an  employer  to 
create  this  information,  with  one 
exception.  Accordingly,  the  regulation 


has  not  been  changed  in  this  respect 
except  for  a  slight  revision  to  item  2  to 
indicate  that  an  employer  need  not 
create  annual  reports  if  none  exist. 

Interest  on  Employer  Liability 

The  PBGC  has  made  several  changes 
in  I  2613.7  and  {  2613.8  to  clarify  the 
manner  in  which  it  will  assess  interest 
on  unpaid  employer  liability.  The 
proposed  regulation  did  not  specifically 
provide  that  the  interest  would  be 
compounded,  nor  did  it  specify  how 
interest  would  be  compounded  when 
deferred  payment  agreements  are 
entered  into  under  {  2613.8.  The  final 
regulation  explicitly  states  in  {  2613.7(a) 
that  interest  will  be  compounded 
annually,  except  when  the  liability  is 
paid  pursuant  to  deferred  payment 
terms  granted  under  {  2613.8.  In  that 
event,  new  {  2ei3.8(d)  provides  that 
interest  will  be  compounded  annually 
until  a  deferred  payment  agreement  is 
entered  into;  thereafter,  interest  will  be 
compounded  periodically  with  the 
frequency  of  the  payments  under  the 
agreement. 

A  number  of  public  comments  were 
received  dealing  with  the  interest 
provision.  One  comment  made  the 
general  argument  that  employer  liability 
should  not  be  due  on  the  date  of  plan 
termination.  This  comment  stated  that 
this  rule  would  be  likely  to  encourage 
non-compliance  with  the  termination 
procedures,  including  late  reporting  of 
plan  terminations. 

PBGC  does  not  find  this  argument 
persuasive.  First,  it  is  PBGC’s  position 
that  the  statute  itself  provides  that  the 
liability  arises  on  the  date  of  plan 
termination.  Section  4068(b)  of  ERISA 
states  that  PBGC’s  lien  for  unpaid 
employer  liability  “arises  on  Uie  date  of 
termination  of  a  plan.”  It  follows  from 
this  that  the  liability  itself  arises  on  that 
date.  Thus,  PBGC  is  not  at  liberty  to 
choose  a  later  due  date,  even  if  that 
were  desirable.  Second,  PBGC  does  not 
see  how  this  rule  will  lead  to  late 
reporting  of  plan  terminations.  Delayed 
reporting  generally  will  result  in  a  later 
date  of  termination  being  established 
pursuant  to  ERISA  Section  4048  and 
thus  potentially  increased  employer 
liability. 

Another  comment  suggested  that  there 
may  be  cases  where  the  plan 
termination  is  unexpected,  and  therefore 
the  employer  would  be  unable  to 
calculate  the  plan  asset  insuffrciency 
and  pay  its  liability  by  the  date  of 
termination.  Accordingly,  this  comment 
suggested  that  §  2613.7  provide  that 
interest  will  not  accrue  "if  there  is 
reasonable  cause  for  an  employer  failing 
to  pay  its  full  liability  on  or  before  the 
date  of  plan  termination." 
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PBGC  disagrees  with  the  assumption 
underlying  this  comment.  A  pension 
plan  termination  is  not  (or  should  not 
be)  a  wholly  "unexpected”  event. 
Terminating  a  plan  is  a  business 
decision  of  some  signiHcance.  While  the 
final  decision  may,  in  fact,  be  made 
relatively  suddenly,  in  all  but  the  most 
unusual  circumstances,  an  employer 
would  have  given  preliminary 
consideration  to  this  action. 

Even  if  an  employer  were  caught 
unprepared  by  a  termination,  there 
would  not  be  “reasonable  cause”  not  to 
pay  employer  liability  on  the  plan 
termination  date.  As  discussed  earlier  in 
this  preamble,  this  regulation  does  not 
require  that  the  employer  make  a 
precise  computation  of  the  plan  asset 
insufficiency  prior  to  the  date  of  plan 
termination.  As  a  practical  matter,  all 
that  is  needed  is  an  estimate  of  PAL 
Such  an  estimate  will  be  possible  from 
the  information  that  is  required  to  be 
submitted  as  part  of  the  Notice  of  Intent 
to  Terminate.  Under  the  termination 
notice  regulation  (Part  2604  of  this 
chapter),  the  plan  administrator  is 
required  to  submit  the  most  recent  plan 
actuarial  and  financial  statements  and 
to  give  estimated  assets  and  benefit 
values  as  of  the  date  of  termination. 
Thus,  the  employer  must  have  this 
information  in  order  to  begin  the 
termination  process. 

Finally,  if  an  employer  fails  to  pay  by 
the  statutorily-mandated  due  date,  for 
lack  of  information  or  any  other  reason, 
the  amount  due  remains  at  its  disposal 
rather  than  with  the  PBGC.  Imposition  of 
interest  is  appropriate  in  these 
circumstances,  and  failiue  to  impose  it 
would  encourage  dilatory  conduct. 

Another  comment  stated  that  by 
charging  the  Internal  Revenue  Service 
interest  rate  (currently  12%),  PBGC  was 
“guranteeing  an  actuarial  gain  to  itself 
on  amounts  of  employer  liability 
unpaid."  A  second  comment  suggested 
that  the  interest  rate  should  be  the  rate 
used  by  PBGC  for  valuing  plan  benefits. 
PBGC  disagrees.  As  another  comment 
recognized,  the  purposes  of  the  interest 
charge  is  not  just  to  make  PBGC  whole, 
but,  more  importantly,  to  discourage 
employers  from  using  PBGC  as  a  source 
of  financing.  Charging  the  interest  rate 
that  is  used  to  value  immediate 
annuities  would  not  accomplish  this 
goal. 

This  last  comment  went  on  to  suggest 
that,  given  PBGC’s  purposes,  PBGC 
should  charge  a  rate  of  interest  that  is 
based  even  more  currently  on  the 
prevailing  money  market  than  is  the  IRC 
Section  6621  rate,  which  changes  only 
every  two  years.  Specifically,  the 
comment  recommended  that  PBGC 
change  the  rate  annually.  While  there  is 


merit  to  this  suggestion,  PBGC  has 
determined  that  administrative 
considerations  argue  against  making 
this  change. 

Under  S  2613.7(c),  the  interest  rate  is  a 
variable  rate  and  will  change  whenever 
the  IRS  rate  changes.  The  new  rate  will 
apply  to  all  debts  for  employer  liability 
then  outstanding,  including  employer 
liability  being  paid  to  PBGC  in 
installments  under  deferred  payment 
arrangements.  (The  PBGC  notes  in  this 
connection  that  when  the  interest  rate 
changes,  the  interest  charged  for  the 
payment  period  in  which  the  change 
occurs  will  be  a  weighted  average  of  the 
old  and  new  rates.)  This  will  necessitate 
re-computation  of  the  outstanding 
obligations  and,  consequently,  changes 
in  the  repayment  schedules  or  amounts. 
Having  to  make  these  adjustments  on  an 
annual  basis  would  be  very  burdensome 
for  PBGC.  For  this  reason,  PBGC  h^s 
decided  it  is  preferable  to  use  the  KS 
rate. 

Another  comment  raised'questions 
concerning  the  provision  in  S  2613.7(b) 
that  PBGC  will  refimd  overpayments  of 
employer  liability  with  interest  at  the 
IRS  rate.  That  comment  stated  that  this 
provision  fails  to  consider  the  IRS  anti¬ 
reversion  and  exclusive  benefit  rules 
relating  to  emplyer  contributions.  PBGC 
believes  this  concern  is  unwarranted 
because  employer  liability  payments  are 
not  considered  to  be  employer 
contributions.  They  are  treated  as 
contributions  only  for  purposes  of 
deductibility  under  section  404  of  the 
Internal  Revenue  Code,  ERISA  Section 
4401(a).  Thus,  the  aforementioned  IRS 
rules  do  not  bar  PBGC  fitim  refunding 
overpayments  of  employer  liability. 

This  same  comment  also  questioned 
when  PBGC  will  make  the  refunds.  The 
regulation  does  not  specify  when 
refunds  will  be  made,  because  this  may 
vary  from  case  to  case.  The  date  of  the 
refund  will  depend  on,  among  other 
things,  when  PBGC  makes  its 
determination  of  liability  and  whether 
the  determination  is  appealed.  It  is 
PBGC  policy  that  refunds  will  be  made 
promptly,  normally  no  later  than  20 
working  days  (1)  after  a  decision  on 
appeal  of  the  liability  determination  or, 
(2)  if  no  appeal  is  filed,  after  the  time  to 
appeal  has  expired.  Interest  on  refunds 
will  be  compounded  annually. 

Deferred  Payment  of  liability 

One  comment  objected  to  the  dual 
standards  for  the  granting  of  deferred 
payment  terms,  viz.  that  PBGC  will 
allow  deferred  payment  only  when 
necessary  to  avoid  the  imposition  of 
severe  hardship  on  the  employer  and 
only  when  there  is  a  reasonable 
possibility  that  PBGC  will  be  repaid. 


The  comment  argued  that  these  two 
standards  are  inconsistent  and  their  use 
"could  have  the  efiect  of  prohibiting  use 
of  deferred  payment  terms  in  almost  all 
instances.” 

PBGC  does  not  agree  with  this  view, 
although  it  is  obviously  true  that  the 
impact  of  this  provision  will  depend  on 
how  PBGC  applies  the  standards  to 
specific  cases.  PBGC  does  not  intend  to 
apply  them  in  such  a  way  as  "(to 
prohibit)  deferred  payment  terms  in 
almost  all  instances.”  PBGC  recognizes 
the  hardship  that  payment  of  employer 
liability  may  pose  for  some  employers, 
and  it  will  do  its  best  to  alleviate  ^at 
hardship  in  a  manner  consistent  with 
the  statutory  requirements  relating  to 
imposition  and  payment  of  the  liability, 
and  with  its  statutory  duty  to  collect 
claims  due  it  so  as  to  maintain 
premiums  at  the  lowest  possible  level.  In 
general,  these  standards  will  enable 
PBGC  to  grant  pa3rment  terms  to  avoid 
the  most  common  hardship  faced  by 
employers  in  these  cases,  current 
illiquidity. 

Notification  of  and  Lien  for  Liability 

PBGC  has  made  several  changes  in 
i  2613.9,  which  deals  with  the  notice  to 
the  employer  of  its  liability  and  the 
PBGC’s  statutory  lien  for  unpaid 
liability.  Section  2613.9(a)  has  been 
changed  slightly  to  make  clear  that  all 
employers  who  have  liability  to  PBGC 
will  receive  a  writteh  determination  of 
their  liability,  even  if  they  have  already 
paid  it. 

Section  2613.9(c)  has  been  modified, 
in  response  to  a  conunent,  to  state  the 
circumstances  under  which  PBGC  will 
issue  a  demand  letter  for  the  liability 
without  first  issuing  a  notification  of  the 
liability  pursuant  to  S  2613.9(a).  The 
regulation  provides,  as  suggested  by  the 
comment,  ihal  PBGC  will  take  this 
action  only  when  it  believes  that  its 
ability  to  assert  or  obtain  payment  of 
the  liability  is  in  jeopardy. 

In  addition,  a  new  sentence  has  been 
added  to  S  2613.9(c)  clarifying  that  when 
PBGC  issues  a  demand  letter  under  this 
paragraph,  there  is  no  right  to  appeal  the 
assessment  of  liability  under  PBGC’s 
administrative  review  regulation  (Part 
2618  of  this  chapter).  This  is  a 
continuation  of  PBGC's  current  practice. 
This  rule  is  needed  because  the 
circumstance  that  would  lead  to  PBGC’s 
issuing  a  demand  letter  under  this 
paragraph  are  likely  to  require 
immediate  action  by  PBGC  to  enforce  its 
assessment  of  liability,  which  action 
could  not  be  taken  if  PBGC  first  had  to 
process  an  appeal.  One  example  of  this 
would  be  a  case  where  the  statute  of 
limitations  in  ERISA  Section  4068(d)(2) 
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on  bringing  a  court  action  to  collect 
employer  liability  is  about  to  expire. 

In  consideration  of  the  fcnegoing. 
Chapter  XXVI  of  Tide  29.  Code  of 
Federal  Regulation,  is  amended  by 
adding  a  new  Part  2813  to  read  as 
folloKTs: 

PART  2613-£MPLOYER  UABIUTY 
FOR  A  SINGLE  EMPLOYER  PLAN 
TERMINATION 

Skc. 

2613.1  Purpose  and  scope. 

2813.2  Definitions. 

2613  J  Amount  and  impositkm  of  employer 
liability. 

26134  Determination  of  net  worth. 

26134  Net  worth  record  data. 

2613.6  Submission  of  net  worth  informatioo. 

2613.7  Interest  on  employer  liability  and 
refunds  of  overpayments. 

28134  Deferred  payment  of  employer 
liability. 

28134  Notification  of  and  Hen  for  employer 
liability. 

2613.10  Filing  of  documents. 

2613.11  Computation  of  time. 

Authority:  29  US.C  li  1302. 1362. 1363. 

1364, 1367,  and  1368,  SecUons  4002(bH3).  4062. 
4063, 4064, 4067,  and  4068,  Pub.  L  93-406,  88 
StaL  1004, 1029, 103a  1031, 1032  (1974),  as 
amended  by  Pub.  L  96-364. 94  Stat  1302. 1301 
(1980). 

$2613.1  Purpose  and  scope. 

(a)  Purpose.  Section  4062  of  the  Act 
imposes  liability  on  an  employer  for  the 
termination  of  an  insufficient  (/.e. 
lacking  sufiicient  assets  to  pay 
guaranteed  benefits)  pension  plan  to 
which  only  one  employer  contributes,  a 
single  employer  plan.  Section  4063  of  the 
Act,  in  conjunction  with  Section  4062, 
imposes  a  conditional  liability  for  the 
withdrawal  of  a  substantial  employer 
from  an  insufficient  pension  plan  to 
which  more  than  one  employer 
contributes,  other  than  a  multiemployer 
plan  as  defined  in  Section  4001(a)(3]. 
Section  4064,  in  conjunction  with 
Section  4062,  imposes  termination 
liability  on  all  employers  who 
contributed  within  5  years  prior  to  plan 
termination  to  an  insufficient  plan  to 
which  more  than  one  employer 
contributes,  other  than  a  multiemployer 
plan  as  defined  in  Section  4001(a)(3).* 
Under  both  Section  4063  and  Section 
4064,  liability  is  determined  by  first 
calculating  what  the  liability  would  be 
pnder  Section  4062  if  that  section  were 
applicable  to  the  plan  in  question,  and 
then  prorating  or  allocating  that  liability 
among  the  affected  employers.  Section 
4067  of  the  Act  authorizes  PBGC  to  grant 
deferred  payment  terms  to  employers 


'  The  liabilities  under  Sections  4063  and  4064  are 
related.  Under  Section  4063,  if  the  plan  doc^s  not 
terminate  within  5  years  after  the  withdrawal  of  the 
employer,  the  withdrawal  liability  is  abated. 


liable  under  Sections  4062, 4063,  or  4064, 
and  Sectimi  4068  gives  the  PBGC  a  Hen 
on  the  employer’s  assets  in  the  event  of 
non-payment  of  the  liability  imposed  by 
Section  4062,  Section  4063  or  SMtion 
4064.  The  purpose  of  this  part  is  to  set 
forth  the  rides  for  determining  and 
paying  employer  liability  ondCT  Section 
4062.  This  part  also  prot^es  guidance, 
to  the  extent  appropriate,  for  the 
determination  of  employer  liability 
under  Sectioiu  4063  and  4064.  In 
addition,  this  part  contains  rules  relating 
to  deferred  payments  of  employer 
liability  under  Section  4067  and  to  the 
PBGCs  lien  under  Section  4068,  with 
respect  to  liability  arising  under 
Sections  4062. 4063  and  4064. 

(b)  Scope.  This  part  applies  with 
resp^  to  any  sin^e  employer  plan,  as 
defined  in  this  part  for  which  either  a 
Notice  of  Intent  to  Terminate  the  plan  is 
filed,  or  an  action  to  terminate  the  plan 
under  Section  4042  of  the  Act  is 
commenced  by  PBGC  after  the  effective 
date  of  this  part  This  part  also  applies, 
to  the  extent  described  in  Paragraph  (a) 
of  this  section,  with  respect  to  the 
withdrawal  of  a  substantial  employer 
fixrm  or  the  termination  of  a  plan  to 
which  more  than  one  employer 
contributes,  other  than  a  multiemployer 
plan  as  defined  in  Section  4001(a)(3)  of 
the  AcL  occurring  on  or  after  the 
effective  date  of  this  part 

$2613.2  DeflnMona. 

The  words  and  phrases  below  shaU 
have  the  following  meaning  unless 
otherwise  required  by  the  context 

“Act”  is  the  Employee  Retirement 
Income  Security  Act  of  1974,  (29  U.S.C. 

$  1001  et  seq.  (1976)),  as  amended  by  the 
Multiemployer  Pension  Man 
Amendments  Act  of  1980,  Pub.  L  No.  96- 
364,  94  Stat  120& 

"Date  of  plan  termination”  is  the  date 
established  under  $  4048  of  the  Act 

“Employer”  is  the  trade  or  business 
(whether  or  not  incorporated) 
maintaining  the  plan  and  all  trades  or 
businesses  (whether  or  not 
incorporated)  under  common  control 
with  such  trade  or  business  within  the 
meaning  of  Part  2612  of  this  chapter. 

"Net  worth"  is  the  fair  matket  value  of 
an  employer  determined  in  accordance 
with  tUs  part 

“Net  worth  record  date”  is  the  date  as 
of  which  the  net  worth  of  an  employer  is 
determined. 

“Plan  asset  insufficiency”  is  the 
amount  calculated  as  of  Ae  date  of  plan 
termination,  by  which  the  value  of  a 
plan's  benefits  guaranteed  by  the  PBGC 
under  Section  4022  of  the  Act  exceeds 
the  value  of  the  plan's  assets  allocable 
to  such  benefits  under  Section  4044  of 
the  Act  A  plan  that  closes  out  under  a 


Notice  of  Sufficiency  from  the  PBGC 
does  not  have  a  plan  asset  insufficiency 
for  the  purposes  of  this  part 

“PBGC”  is  the  Pension  Benefit 
Guaranty  Corporation. 

“Single  employer  plan”  is  a  defined 
benefit  pension  plan  described  in 
i  4021(a)  of  the  Act  that  is  maintained 
by  one  trade  or  business  (whether  or  not 
incorporated)  or  by  more  than  one  trade 
or  business  (whether  or  not 
incorporated)  all  of  which  are  under 
common  control  within  the  meaning  of 
Part  2812  of  this  chapter. 

‘Title  nr  U'nUe  n^  of  the  AcL 

1 281tJ  Amount  and  Imposition  of 
employer  8ob8Ny. 

(a)  Amount  employer  liability.  An 
employer  who  maintains  a  terminating 
sin^e  employer  plan  is  liable  to  the 
PBGC  as  of  ^  date  of  plan  termination 
in  an  amount  equal  to  the  lesser  of  the 
plan  asset  insufficiency,  or  30  percent  of. 
the  employer’s  net  worth  detennined  in 
accordance  with  this  part 

(b)  Notice  of  net  worth  limitation.  An 
employer  who  believes  that  30  percent 
of  its  net  worth  is  less  than  the  plan 
asset  insufficiency  shall  so  notify  the 
PBGC  in  writing  within  30  days  after  the 
establishment  of  the  date  of  plan 
termination.  The  date  of  plan 
termination  is  established  either  upon 
the  execution  by  all  signatories  of  a 
trusteeship  agreement  or  upon  the 
issuance  of  a  court  order  decreeing  a 
plan  terminated. 

(c)  Imposition  of  liability.  Upon 
receipt  of  a  notice  of  net  worth 
limitation  filed  in  accordance  with 
Paragraph  (b)  of  this  section  and  an 
employer’s  demonstration  of  its  net 
worth  filed  in  accordance  with 

S  2613.6(a)(1),  the  PBGC  shall  calculate 
the  employer's  liability  under  this  part  in 
accordance  with  Paragraph  (a)  of  this 
section.  If  an  employer  fa^  to  submit  a 
timely  notice  in  accordance  with 
Paragraph  (b)  of  this  section,  or  to 
demonstrate  that  its  liability  is  limited 
by  its  net  worth  in  accordance  with 
$  2613.6(a)(1),  the  PBGC  shall  calculate 
the  liability  under  this  part  without 
regard  to  die  net  worth  of  the  employer. 
The  PBGC  shall  notify  the  employer  of 
its  liability  in  accordance  with  $  2613.9. 

$2613.4  Deteraiination  of  net  worth. 

(a)  General  rule.  An  employer's  net 
worth  is  equal  to  the  fair  market  value 
of  the  employer  determined  as  of  the  net 
worth  record  date  established  pursuant 
to  $  2613.5,  and  includes  those  assets 
that  PBGC  determines  pursuant  to 
Paragraph  (d)  of  this  section  to  have 
been  improperly  transferred.  The 
determination  of  fair  market  value  shall 
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be  based  on  the  factors  set  forth  in 
Paragraph  (c)  of  this  section. 

(b)  Partnerships  and  sole  ' 
proprietorships.  In  the  case  of  an 
employer  that  is  a  partnership  or  sole 
proprietorship,  net  worth  does  not 
include  the  personal  assets  and 
liabilities  of  the  partners  or  sole 
proprietor,  except  for  those  assets 
included  pursuant  to  Paragraph  (d)  of 
this  section.  As  used  in  this  paragraph, 
“personal  assets”  are  those  assets 
which  do  not  produce  income  for  the 
business  being  valued  or  are  not  used  in 
the  business. 

(c)  Factors  for  determining  net  worth. 
An  employer’s  net  worth  is  equal  to  its 
fair  market  value  and  fair'maiiiet  value 
shall  be  determined  on  the  basis  of  the 
factors  set  forth  below,  to  the  extent 
relevant;  different  factors  may  be 
considered  with  respect  to  different 
portions  of  the  employer's  operations. 

(1)  A  bona  fide  sale  of,  agreement  to 
sell,  or  offer  to  purchase  or  sell  the 
business  of  the  employer  made  on  or 
about  the  net  worth  record  date. 

(2)  A  bona  fide  sale  of,  agreement  to 
sell,  or  offer  to  purchase  or  sell  stock  or 
a  partnership  interest  in  the  employer, 
made  on  or  about  the  net  worth  record 
date. 

(3)  If -stock  in  the  employer  is  publicly- 
traded,  the  price  of  suc^  stock  on  or 
about  the  net  record  date. 

(4)  The  price/eamings  ratios  and 
prices  of  stock9  of  similar  trades  or 
businesses  on  or  about  the  net  worth 
record  date. 

(5)  The  employer’s  economic  outlook, 
as  reflected  by  its  earnings  and  dividend 
projections,  current  financial  condition, 
and  business  history. 

(6)  The  economic  outlook  for  the 
employer’s  industry  and  the  market  it 
serves. 

(7)  The  appraised  value,  including  the 
liquidating  value,  of  the  employer’s 
tangible  and  intangible  assets. 

(8)  The  value  of  the  equity  assumed  in 
a  plan  of  reorganization  of  an  employer 
in  a  proceeding  under  Chapter  11  of  the 
Bankruptcy  Code  of  1978  (or  under 
Chapter  XI  of  the  prior  Bankruptcy  Act). 

(9)  Any  other  factor  relevant  in 
determining  the  employer’s  net  worth. 

(d)  Improper  transfers.  An  employer’s 
net  worth  shall  include  the  value  of  any 
assets  transferred  by  the  employer 
which  the  PBGC  determines  were 
improperly  transferred  for  the  purpose, 
as  inferred  from  all  the  facts  and 
circumstances,  and  with  the  effect  of 
avoiding  or  limiting  employer  liability 
under  this  part  Assets  “improperly 
transferred”  include  but  are  not  limited 
to  assets  sold,  leased  or  otherwise 
transferred  for  less  than  adequate 
consideration  and  assets  distributed  as 


gifts,  capital  distributions  and  stock 
redemptions  inconsistent  with  past 
practices  of  the  employer.  The  word 
“transfer”  includes  but  is  not  limited  to 
sales,  assignments,  pledges,  leases,  gifts 
and  dividends. 

{  2613J  Itot  worth  record  data.  . 

(a)  General.  Unless  the  PBGC 
establishes  an  earlier  net  worth  record 
date  pursuant  to  Paragraph  (b)  of  this 
section,  the  net  worth  record  date  is.  for 
all  purposes  under  this  part  the  date  of 
plan  termination  established  pursuant  to 
Section  4048  of  the  Act 

(b)  Establishment  of  an  earlier  net 
worth  record  date.  Notwithstanding 
Paragraph  (a)  of  this  section,  the  PBGC 
may,  in  order  to  prevent  undue  loss  to  or 
abuse  of  the  plan  termination  insurance 
system,  establish  an  earlier  date  as  the 
net  worth  record  date  in  a  particular 
case,  but  in  no  event  may  ^at  date  be 
more  than  120  days  prior  to  the  date  of 
plan  termination.  PBGC  may  exercise  its 
authority  under  this  paragraph  at  any 
time  during  a  termination  proceeding. 

(c)  Notification  to  the  employer. 
Whenever  the  PBGC  does  establish  an 
earlier  net  worth  record  date,  it  shall 
immediately  give  the  employer  written 
notification  of  that  fact.  The  written 
notice  may-also  include  a  request  for 
more  information  pursuant  to 

I  2613.6(b). 

S  2613.6  Submission  of  net  worth 
Information. 

(a)  General  An  employer  who  has 
notified  the  PBGC  pursuant  to 
S  2613.3(b)  that  30  percent  of  its  net 
worth  is  less  than  the  plan  asset 
insufficiency  shall  submit  the  following 
information  to  the  TOGC  within  120  days 
after  the  establishment  of  the  date  of 
plan  termination.  The  PBGC  reserves  the 
right  in  any  case  when  it  believes  that 
its  ability  to  obtain  information  or 
payment  of  the  employer’s  liability  is  in 
jeopardy  to  require  the  submission  of 
the  information  within  a  shorterperiod. 

(1)  The  employer’s  estimate,  made  in 
accordance  with  S  2613.4,  of  its  net 
worth  on  the  net  worth  record  date  and 
a  statement,  with  supporting  evidence, 
of  the  basis  for  the  estimate. 

(2)  A  copy  of  the  employer’s  audited 
(or  if  not  available.  unau(Uted)  financial 
statements  for  the  five  (5)  full  fiscal 
years  plus  any  partial  fiscal  year 
preceding  the  net  worth  record  date.  The 
statements  must  include  balance  sheets, 
income  statements,  and  statements  of 
changes  in  financial  position,  and  be 
accompanied  by  the  annual  reports  if 
available. 

(3)  A  statement  of  all  sales  and  copies 
of  all  offers  or  agreements  to  buy  or  sell 
at  least  25  percent  of  employer  assets  or 


at  least  5  percent  of  employer  stock  or 
partnership  interest,  made  on  or  about 
the  net  worth  record  date. 

(4)  A  statement  of  the  employer’s 
current  financial  condition  and  business 
history. 

(5)  A  statement  of  the  employer’s 
business  plans,  including  projected 
earnings  and,  if  available,  dividend 
projections. 

(6)  Any  appraisals  of  the  employer’s 
fixed  and  intangible  assets  made  on  or 
about  the  net  worth  record  date. 

(7)  A  copy  of  any  plan  of 
reorganization,  whether  or  not 
confirmed,  with  respect  to  a  proceeding 
under  Chapter  11  of  the  Banl^ptcy 
Code  of  1978  (or  under  Chapter  XI  of  the 
prior  Bankruptcy  Act)  involving  the 
employer  and  occurring  within  five  (5) 
calendar  years  prior  to  or  any  time  after 
the  net  worth  record  date. 

(b)  Additional  information.  Whenever 
the  PBGC  establishes  a  net  worth  record 
date  earlier  than  the  date  of  plan 
termination  and  the  employer  has 
already  submitted  the  information 
specified  in  Paragraph  (a)  of  this  section, 
the  PBGC  may  require  the  employer  to 
submit  additional  information  like  that 
described  in  Paragraph  (a),  as  of  a  date 
closer  to  the  net  worth  record  date  than 
the  information  already  submitted 
pursuant  to  Paragraph  (a).  In  addition, 
the  PBGC  may  require  the  submission 
by  the  employer  of  any  other 
information  the  PBGC  determines  it 
needs  to  calculate  the  employer’s  net 
worth. 

(c)  Incomplete  submissions.  If  an 
employer  does  not  submit  all  of  the 
information  required  or  requested  under 
this  section  (other  than  that  required  by 
Paragraph  (a)(1)  of  this  section],  the 
PBGC  may  determine  the  employer’s  net 
worth  on  the  basis  of  the  information 
that  was  submitted,  as  well  as  any  other 
pertinent  information  the  PBGC  may 
have.  In  general,  when  the  information 
submitted  is  as  of  a  date  further 
removed  from  the  net  worth  record  date, 
it  will  be  given  less  probative  value  by 
PBGC  than  would  be  given  to 
information  as  of  a  date  nearer  to  the 
net  worth  record  date.  As  provided  in 

S  2613.3(c],  if  the  employer  fails  to 
submit  the  information  required  by 
Paragraph  (a)(1)  of  this  section,  the 
PBGC  shall  compute  the  employer 
liability  under  this  part  without  regard 
to  the  employer’s  net  worth. 

§  2613.7  Interest  on  employer  liability  and 
refunds  of  overpayments. 

(a)  Interest  on  employer  liability.  If  an 
employer  fails  to  pay  its  full  liability 
under  this  part  on  or  before  the  date  of 
plan  termination,  and  whether  or  not  the 
PBGC  has  granted  the  employer 
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deferred  payment  terras  pursuant  to 
S  2613.8,  interest  on  the  unpaid  portion 
of  the  liability  will  accrue  at  the  rate  set 
forth  in  Paragraph  (c)  of  this  section 
from  the  date  of  plan  termination  until 
the  liability  is  paid  in  full.  Except  as 
provided  in  S  2613.8,  relating  to  deferred 
payment  terms  for  payment  of  employer 
liability,  interest  shall  be  compounded 
annually.  When  the  employer  pays  its 
liability  in  more  than  one  payment,  each 
payment  shall  be  applied  first  to  the 
satisfaction  of  accrued  interest  and  then 
to  the  reduction  of  principal. 

(b)  Refunds  of  employer  liability.  If  an 
employer  pays  the  PBGC  an  amount  that 
exceeds  the  employer's  full  liability 
under  this  part  (including  any  interest 
owed  pursuant  to  Paragraph  (a)  of  this 
section],  the  PBGC  shall  refund  the 
excess  amount  of  the  employer,  with 
interest  on  that  amount  at  the  rate  set 
forth  in  Paragraph  (c)  of  this  section. 
Interest  on  the  overpayment  will  accrue 
from  the  later  of  the  date  of  the 
overpayment  or  10  days  prior  to  the  date 
of  plan  termination,  until  the  date  of  the 
refimd  and  shall  be  compounded 
annually. 

(c)  Interest  rate.  The  interest  rate  on 
employer  liability  and  refunds  of 
employer  liability  shall  be  at  the  annual 
rate  prescribed  in  Section  6621(a)  of  the 
Internal  Revenue  Code  of  1954,  as 
amended.  The  interest  rate  under  this 
part  shall  be  a  variable  rate,  changing 
whenever  the  interest  rate  under  Section 
6621  of  the  Code  changes. 

S  2613.8  Deferred  payment  of  employer 
liability. 

(a)  General.  PBGC  may,  in  he 
discretion  and  at  the  request  of  an 
employer,  grant  deferred  payment  terms 
for  employer  liability.  PBGC  will  grant 
deferred  payment  terms  only  when 
necessary  to  avoid  the  imposition  of  a 
severe  hardship  on  the  employer,  and 
only  when  there  is  a  reasonable 
possibility  that  the  employer  will  be 
able  to  meet  the  deferred  payment  terms 
and  pay  the  entire  liability. 

(bj  Request  for  defend  payment 
terms.  An  employer  may  request 
deferred  payment  terms  at  any  time.  The 
request  shall  be  in  writing  and  include 
the  information  specified  in  $  2613.6(a) 
unless  that  information  has  already 
been  submitted  to  the  PBGC. 

(c)  Criteria.  PBGC  shall  examine  the 
following  factors  in  determining  what,  if 
any,  deferred  payment  terms  it  will 
grant  an  employer. 

(1)  The  ratio  of  employer  liability  to 
the  employer’s  net  worth. 

(2)  The  employer's  overall  Tinancial 
condition,  including — 

(i)  the  amounts  and  terms  of  the 
employer's  existing  debts; 


(ii)  the  amount  and  availability  of  the 
employer's  liquid  assets; 

(iii)  the  employer's  current  and  past 
cash  flow;  and 

(iv)  the  employer's  projected  cash 
flow,  including  a  projection  of  the 
impact  on  the  employer's  operations 
that  would  be  caused  by  the  immediate 
full  payment  of  employer  liability. 

(3)  llie  availability  of  credit  to  the 
employer  from  private  sector  sources. 

~  (d)  Compounding  of  interest  during 
period  of  deferred  payment  Prior  to  the 
granting  of  deferred  payment  terms, 
interest  on  unpaid  employer  liability 
shall  be  compounded  in  accordance 
with  S  2613.7(a).  When  a  deferred 
payment  agreement  is  entered  into, 
interest  shall  be  compounded  thereafter 
periodically  with  the  frequency  of  the 
payments  required  under  the  apeement. 

(e)  Security  during  period  of  deferred 
payment  As  a  condition  to  the  granting 
of  deferred  payment  terms,  PBGC  may, 
in  its  discretion,  require  that  an 
employer  provide  PBGC  with  such 
security  for  its  obligations  as  the  PBGC 
deems  adequate. 

§  2613.9  Notification  of  and  Men  for 
employar  liabiilty. 

(a)  Notification  of  liability.  Except  as 
provided  in  Paragraph  (c)  of  this  section, 
when  the  PBGC  has  determined  the 
amount  of  an  employer's  liability  under 
this  part  and  whether  or  not  the  liability 
has  already  been  paid.  PBGC  shall 
notify  the  employer  in  writing  of  the 
amount  of  the  liability.  If  the  full  liability 
has  not  yet  been  paid,  the  notification 
will  include  a  request  for  pmyment  of  tfie 
full  liability.  In  all  cases,  the  notification 
will  include  a  statement  of  the 
employer’s  right  to  appeal  the 
assessment  of  liability  pursuant  to  Part 
2618  of  this  chapter. 

(b)  Demand  for  liability.  If  the 
employer  fails  to  pay  its  fuU  liability  and 
no  appeal  is  filed  or  an  appeal  is  filed 
and  the  decision  cn  the  appeal  finds 
liability,  the  PBGC  will  issue  a  demand 
letter  for  the  liability — 

(1)  if  no  appeal  is  filed,  upon  the 
expiration  of  time  to  file  an  appeal 
under  Part  2618;  or 

(2)  if  an  appeal  is  filed,  upon  issuance 
of  a  decision  on  the  appeal  finding  that 
there  is  liability  under  this  part. 

(c)  Special  rule.  Notwithstanding 
paragraphs  (a)  and  (b)  of  this  section, 
the  PBGC  may,  in  any  case  in  which  it 
believes  that  its  ability  to  assert  or 
obtain  payment  of  an  employer's 
liability  is  in  jeopardy,  issue  a  demand 
letter  for  an  employer's  liability  under 
this  part  immediately  upon  determining 
the  liability,  without  first  issuing  a 
notification  of  liability  pursuant  to 

'  Paragraph  (a)  of  this  section.  When  the 


PBGC  issues  a  demand  letter  under  this 
paragraph,  there  is  no  right  to  appeal  of 
the  assessment  of  liability  pursuant  to 
Part  2618  of  this  chapter. 

(d)  Lien.  If  the  employer  fails  or 
refiises  to  pay  the  full  amount  of  its 
liability  within  the  time  specified  in  the 
demand  letter,  the  PBGC  shall  have  a 
lien  in  the  amount  of  the  liability, 
including  interest,  arising  as  of  ^e  date 
of  plan  termination,  on  all  of  the 
property  and  rights  to  property 
belonging  to  the  employer. 

S  2613.1  FHing  of  documents. 

(a)  Date  of  filing.  Any  dociunent 
required  or  permitted  to  be  filed  under 
this  part  is  considered  filed  on  the  date 
of  the  United  States  postmark  stamped 
on  the  cover  in  which  the  document  is 
mailed,  provided  that — 

(1)  The  postmark  was  made  by  the 
United  States  Postal  Service;  and 

(2)  The  document  was  mailed  postage 
prepaid,  properly  packaged  and 
addressed  to  the  PBGC 

If  the  conditions  stated  in  both 
paragraph  (a)  (1)  and  (2)  of  this  section 
are  not  met,  the  document  is  considered 
filed  on  the  date  it  is  received  by  the 
PBGC.  Documents  received  after  regular 
business  hours  are  considered  filed  on 
the  next  regular  business  day.  • 

(b)  Where  to  file.  Payments  of 
employer  liability  shall  be  clearly 
designated  as  such  and  include  Uie 
name  of  the  plan,  and  shall  be  sent  to 
the  Division  of  the  Controller.  Office  of 
Financial  Operations.  Pension  Benefit 
Guaranty  Corporation,  2020  K  Street 
NW..  Washin^on,  D.C.  20006.  Any 
document  required  or  permitted  to  be 
filed  under  this  part,  except  for 
documents  relating  to  appeals,  shall  be 
submitted  to  the  Office  of  Program 
Operations,  Pension  Benefit  Guaranty 
Corporation,  at  the  above  address.  Any 
document  submitted  pursuant  to  Part 
2618  in  connection  with  an  appeal  of  an 
initial  determination  shall  be  submitted 
to  the  Appeals  Board,  Pension  Benefit 
Guaranty  Corporation,  at  the  above 
address. 

§2613.11  Computation  of  time. 

In  computing  any  period  of  time 
prescribed  or  allowed  by  this  part,  the 
day  of  the  act,  event,  or  default  fi^m 
which  the  designated  period  of  time 
begins  to  run  is  not  counted.  The  last 
day  of  the  period  so  computed  shall  be 
included,  unless  it  is  a  Saturday, 

Sunday,  or  Federal  holiday,  in  which 
event  the  period  runs  tmtil  the  end  of  the 
next  day  which  is  not  a  Saturday, 
Sunday,  or  a  Federal  holiday.  For  the 
purpose  of  computing  interest  accrued,  a 
Saturday,  Sunday  or  Federal  holiday 
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referred  to  in  the  previous  sentence 
shall  be  included. 

Issued  in  Washington.  O.C.  this  ISth  day  of 
January.  1981. . 

Ray  Marshall,  '' 

Chairman,  Board  af  Directors,  Pension 
Benefit  Guaranty  Corporation. 

Issued  on  the  date  set  forth  above  pursuant 
to  a  resolution  of  the  Board  of  Directors 
approving  this  regulation  and  authorizing  its 
Chairman  to  issue  same. 

Henry  Rose, 

Secretary,  Pension  Benefit  Guaranty 
Corporation, 
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